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Article 21 of the statute of the ICC as evidence of use of 


unwritten law by jurisprudence 


DOT: 10.528 1/zenodo. 13995632 


Mary Couksey, Ph.D. in criminal comparative law, Attorney at 


Law, US and Asia 


Abstract: The present work aims to investigate the use, in a 
comparable way together with the rules of international law, of 
the unwritten rules, through the jurisprudence of the 
international criminal justice. A discourse that arises from art. 
21 of the statute of the International Criminal Court (ICC), 
where during the work that the judge has carried out in the 
international criminal tribunals, has shown that it has been based 
on an interpretation not only literary of the conventional law, of 
the statute but also to a broader interpretation formed at an 
international level and putting in the forefront the final 
objective, which is the fight against impunity and the protection 
of victims, who turn to international criminal justice to find their 


reasons. 


Keywords: ICC; international criminal justice; ad hoc criminal 


tribunals; international judge; international justice; art. 21 of the 
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statute of the ICC; unwritten rules; art. 38 ICJ; international law; 


general principles. 


Introduction 

A continuous increase in regimes of rules that are not written 
and especially in the field of international criminal law, as part 
of international law, is now an endless reality especially for 
crimes against humanity (Mettraux, 2020), where criminal 
norms are characterized by an increased amount of certainty. 
The question is whether the unwritten law has an important 
meaning and a secondary role in the system of the International 
Criminal Court (ICC). On the one hand the applicable law of the 
written law in international criminal law with primary 
protagonist its own statute that regulates many crimes and on the 
other hand a fairly rich jurisprudence as tools that uses the ICC, 
put the unwritten law to have an important role for the future of 


the international criminal justice. 


Application of International Criminal Law 

Since the ad hoc criminal tribunals were established, even 
before the ICC, we have seen an excessive use of unwritten law, 
as a definition of international criminal law according to their 
own founding statutes, thus arriving at the conclusion that 


unwritten law is connected to written law (Akande, 2009). What 
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type of connection exists and what limits do unwritten 
international criminal norms have? (Van Den Herik, 2014). Of 
course, the obstacles placed to the application of unwritten law, 
where the principle of legality excludes any type of application 
of norms that are not sufficient, precise among the unwritten 
norms. 

Thus, a relative difficulty is affirmed hindering unwritten law as 
a foundation of international criminal norms of a procedural 
nature that characterize the procedural systems of common and 
civil law, that are part of the statute of international criminal 
tribunals. 

These are rules used in trials of various international criminal 
tribunals where the arguments considered are in conflict with the 
principle of legality but, the unwritten law certainly finds 
application in international criminal law (Fletcher, Ohlin, 2005; 
Van Schaac, 2008), as a methodological basis of the codification 
of the Vienna Convention of the 1969 (Jacobs, 2014). 

This is a principle of innovation for the international criminal 
judge, that limits the precept of Montesquieu for the written 
rules, recognizing therefore the applicative outcome and its 
predictabilitty for the procedural path of the international 
criminal tribunals. 

The necessary application of international criminal law and the 


written law by one's own legal system are not without criticism 
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regarding the reconstruction of an unwritten law that is part of 
sources that are applicable and indispensable for the 
international judge, obviously including the criminal one (Baker, 
2010; Irving, 2019). 

International law is certainly compatible with the principle of 
legality and is established by international treaties aiming to the 
protection of human rights, thus confirming the application and 
its interpretation to international bodies (Condorelli, 2000)!. 
Interpreting the rules of the Rome Statute means regulating the 
applicable functionality of the ICC. The statute provides, 
through precise and detailed rules, an exhaustive discipline and 
at the same time also leaves room for unwritten law, within a 
reference that cannot be referred to in an exhaustive and detailed 
manner. 

The use of unwritten law is not excluded by the statute but is 
necessary to avoid the preference of unwritten rules to the 
statute, where the rules of international criminal law increase the 
difference between the conventional regime and _ general 
international law and as a consequence put limits on the 


international one. 


1See from the ECtHR the next case: Kononov v. Latvia of 17 May 2010, par. 237- 
243. 
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Applicable law under the statute 

When we talk about the application of the law under the statute 
of the ICC we refer to art. 21 (Ambos, 2022), which includes 
specific rules for the application of the ICC and common rules 
from the statutes of international criminal tribunals (Bitti, 2015), 
as instruments of international jurisdictional bodies? and as 
provisions that have completed a precise framework in the law 
applicable in the system of the ICC and within the limits of such 
law. 

The statute, the elements of crimes, the rules of procedure and 
evidence put in second place the treaties, principles and rules of 
international law found under letter b) of art. 213. The lack of 


rules has as a consequence for the ICC to refer to general 


2See for example art. 35 of the Réglement d’Arbitrage of the Permanent Court of 
Arbitration (of 2012), article 38 of the Statute of the International Court of Justice, 
article 42 of the ICSID Convention, article 23 of the Statute of the International 
Tribunal for the Law of the Sea. 

3In particular art. 21 affirms that: “1. La Cour applique a) en premier lieu, le 
présent Statut, les éléments des crimes et le Réglement de procédure et de preuve; b) 
en second lieu, selon qu’il convient, les traités applicables et les principes et régles du 
droit international, y compris les principes établis du droit international des conflits 
armés; a défaut, les principes généraux du droit dégagés par la Cour a partir des lois 
nationales représentant les différents systémes juridiques du monde, y compris, selon 
qu’il convient, les lois nationales des Etats sous la juridiction desquels tomberait 
normalement le crime, si ces principes ne sont pas incompatibles avec le présent 
Statut ni avec le droit international et les régles et normes internationales reconnues. 
2. La Cour peut appliquer les principes et régles de droit tels qu’elle les a interprétés 
dans ses décisions antérieures. 3. L’ application et l’interprétation du droit prévues au 
présent article doivent étre compatibles avec les droits de l’homme internationalement 
reconnus et exemptes de toute discrimination fondée sur des considerations telles que 
V’appartenance a |’un ou |’autre sexe tel que défini 4 l’article 7, paragraphe 3, l’Age, la 
race, la couleur, la langue, la religion ou la conviction, les opinions politiques ou 
autres, l’origine nationale, ethnique ou sociale, la fortune, la naissance ou toute autre 
qualité (...)”. 
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principles (Kwiecien, 2017), that have to do with internal 
systems, i.e. with letter c) of the article. Thus, the possibility is 
added for the ICC to apply principles and rules through an 
interpretation that is adopted from previous rulings. In par. 3, the 
applicable law of the ICC is specified and it complies with the 
human rights, that are recognized at international level. 
According to a literal interpretation of the statute of the ICC, it 
is understood that we are dealing with an unwritten law. The 
sources of international law and unwritten law appear to be 
applicable and subsidiary but art. 21 does not allow and does not 
give rise to a hierarchy of sources between letters a) and b) 
(Verhoeven, 2002). 

Thus, the rule presents itself as a basis that shows the order that 
the international judge follows according to that, which is 
foreseen by art. 38 of the statute of the International Court of 
Justice (ICJ) and includes the rules applicable to that of ad hoc 
criminal tribunals. Thus, the general principles of internal legal 
systems appear as marginal limits that give rise to a broad 
debate, that has to do with the discretion of the judge, who 
reconstructs the facts to make justice work (De Guzman, 2008). 
The ICC offers a development to a constant jurisprudence by 
making the applicable rules of the ICC predictable without the 
presence of a provision that has an optional nature being 


indispensable. Par. 3 of art. 21 has placed limits on the 
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applicable law of the ICC by screening it with respect for human 
rights without considering international practice. 
Art. 22 is dedicated to the principle of the nullum crimen sine 
lege. Paragraph 2 has tried to specify the incrimination norms 
that are interpreted restrictively without resorting to analogy as a 
corollary of the principle of legality (Cassese, 2003; Cassese, 
Gaeta, 2013). 
The states are oriented towards a statute that limits the 
discretionary power for the judges, who determine the 
applicable law. This is a role that presses the statute, the 
procedural rules and the evidence*, as lines of principle, where 
the elements of the crimes have a secondary development 
function, subsidiary to the court, thus interpreting the relative 
application of the incriminating norms>. 
It is precisely the statute that specifies and leaves a wide 
discretion to the judge. Art. 8 related to war crimes and art. 31 to 
exonerations®. The statute refers to the appeal, where the general 
principles’ are derived from the internal legal systems 

4See art. 51, par. SStICC “(...) en cas de conflit entre le Statut et le Reglement de 
procédure et de preuve, le Statut prévaut (...)”. 

5See art. 9, par. 1StICC: “(...) les éléments des crimes aident la Cour a interpréter 
et appliquer les articles 6, 7 et 8 (...)” and art. 9, par. 3 which is affirmed that: “(...) 
Les eléments des crimes et les amendements s’y rapportant sont conformes au présent 
saree 31, par. 3StICC: “(...) prendre en considération un motif d’exonération 
autre que ceux qui sont prévus au paragraphe 1, si ce motif découle du droit 


applicable indiqué a l’article 21. La procédure d’examen de ce motif d’exonération est 
fixée dans le Réglement de procédure et de preuve (...)”. 


7Prosecutor v. Lubanga, ICC T. Ch., Decision Regarding the Practices Used to 
Prepare and Familiarise Witnesses for Giving Testimony, 30 November 2007, para. 
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(Liakopoulos, 2012). 

Written law and especially the statute does not include and does 
not take into account the effort that codifies and specifies the 
norms of international criminal law, where the ICC is called to 
apply and include the normative sources, that are external to its 
own statute. 

This is an attempt that is appreciated as a special part. It defines 
the crimes that are provided in articles 6 and 8 bis as well as the 
elements of crimes (Liakopoulos, 2013). The forms of the 
commission of international crimes require a participation that 
involves and that has to do with individual criminal 
responsibility (Bitti, 2015; Marxsen, 2018). 

Codifying according to the norms of the statute a customary law 


(Schliitter, 2010) means specify the norms of the general 


41: “(...) use of general principles of law derived from national laws of legal systems 
of the world makes it necessary to decide what domestic legal systems should be 
examined, as all national laws cannot be considered and the selection of the systems 
may affect the result of the inquiry. Article 21(1)(c) itself stipulates that at least the 
national laws of states that would normally exercise jurisdiction over the crime shall 
be considered as appropriate. This has been found to include at least the laws of the 
state where the crime was committed and the laws of the state of which the accused is 
a national (...) been submitted that the inquiry should include the principal legal 
systems of the world, including at least representatives from civil law countries and 
common law countries, and probably some Islamic law countries (...)”. Prosecutor v. 
Katanga and Ngudjolo, ICC PT. Ch. I, Decision Revoking the Prohibition of Contact 
and Communication between Germain Katanga and Mathieu Negidjolo Chui, 13 
March 2008, p. 12. Prosecutor v. Lubanga, Decision on the Confirmation of Charges, 
PTC, 29 January 2007, para. 69, see also Article 69(8)). The Court may hence, based 
on Article 21(1)(c), only derive general principles from several domestic legal 
systems. 

8See for example the Code of Crimes against the Peace and Security of Mankind, 
Yearbook of the International Law Commission, 1996, vol. II(2), articles from 1 to 
15). 
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international law because role of the unwritten law is not 
appreciated. This means that the natural source calls, integrates, 
and interprets the relative provisions included in a statute that 
specifically justifies the discipline that respects the existing 
general law as an approach that does not exclude in a reciprocal 
way and does not explain positions that find space within the 


relative jurisprudence. 


The relationship between unwritten law and ICC case law 
From what we have understood from the ICC case law as well 
as from the ad hoc criminal courts up to now is that judges have 
based themselves on a literal, textual interpretation of the statute 
indicating thus a marginal limit to unwritten law. The decisions 
of the ICC have attempted to base themselves to: 


“(...) the application of both Article 21(1)(b) and (c), in order to give full 
effect to the superiority of the statute and the rules regarding the procedural 
framework of the Court—a result certainly intended by the states when 
drafting the statute and the rules (...)”. 


It was difficult to find decisions where the ICC made explicit 
reference to unwritten law and attempts relating to prosecution, 
thus invoking general principles that are in commune with 
internal legal systems, and where the ICC arrived at a general 
non-existence of unwritten rules and/or other similar rules 


(Kurth, 2013). 


9ICC, Situation in the Democratic Republic of the Congo, 13 July 2006, Appeals 
Chamber, Judgment on the Prosecutor’s Application for Extraordinary Review of Pre- 
Trial Chamber I’s 31 March 2006 Decision Denying Leave to Appeal, par. 32, 33: 
“(...) emerges from the above that nothing in the nature of a general principle of law 
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The ICC confirmed that the written law of the statute specified 
the procedural, substantive solutions that are accepted in its 
provisions!°. The ICC preferred to apply (Hochmayr, 2014) also 
other rules of external nature that are part of international law 


for the sources that are listed in the statute of the ICC, according 


exists or is universally adopted entailing the review of decisions of hierarchically 
subordinate courts disallowing or not permitting an appeal (...) The rule governing 
the interpretation of a section of the law is its wording read in context and in light of 
its object and purpose. The context of a given legislative provision is defined by the 
particular sub-section of the law read as a whole in conjunction with the section of an 
enactment in its entirety. Its objects may be gathered from the chapter of the law in 
which the particular section is included and its purposes from the wider aims of the 
law as may be gathered from its preamble and general tenor of the treaty (...)”. 
Prosecutor v. Lubanga, 14 December 2006, Appeals Chamber, Judgment on the 
Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the Defence Challenge 
to the Jurisdiction of the Court pursuant to article 19 (2) (a) of the Statute of 3 October 
2006, par. 33 (“(...) abuse of process as known to English law finds no application in 
the Romano-Germanic systems of law (...)”) and 35 (“(...) power to stay proceedings 
for abuse of process, as indicated, is not generally recognised as an indispensable 
power of a court of law, an inseverable attribute of the judicial power (...)”; and par. 
44: “(...) Article 21 of the Statute requires the Chamber to apply first the Statute, 
Elements of Crimes and Rules of the ICC. Thereafter, if ICC legislation is not 
definitive on the issue, the Trial Chamber should apply, where appropriate, principles 
and rules of international law. In the instant case, the issue before the Chamber is 
procedural in nature (...) ipso facto, prevent all procedural issues from scrutiny un der 
Article 21(1)(b), the Chamber does not consider the procedural rules and 
jurisprudence of the ad hoc Tribunals to be automatically applicable to the ICC 
without detailed analysis (...)”. 

10ICC, Procureur v. Lubanga, 30 November 2007, Chambre de premiére instance 
I, Décision relative aux pratiques employées pour préparer et familiariser les teémoins 
avant qu’ils ne déposent au procés, par. 44-45. Prosecutor v. Mudacumura, ICC PT. 
Ch. I, Decision on the Prosecutor’s Application under Article 58, 13 July 2012, para. 
63, 128). Prosecutor v. Katanga and Ngudjolo Chui, ICC Preliminary Chamber, 
Decision on the Confirmation of Charges, ICC-01/04-01/07-717, 30 September 2008, 
para. 238). Prosecutor v. Ruto et al., ICC PT. Ch. I, Decision on the Confirmation of 
Charges Pursuant to Article 61(7)(a) and (b) of the ICC Statute, 23 January 2012, 
para. 289, but exactly how remains unclear (on the legal relevance of international 
case law (...) the case law of domestic, multinational (Nuremberg) and potentially 
hybrid (ECCC, SCSL, STL) criminal courts can be seen as evidence of state practice 
(relevant for, for example, the creation of CIL), the case law of international (ICTY, 
ICTR) criminal courts cannot readily be characterised as such. It should be noted that 
also the ICTY and ICTR have been criticised for their heavy reliance on jurisprudence 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


182 


to art. 21, as sources of a non-primary but secondary, subsidiary 
position that includes unwritten law that applies due to the gap 
in internal sources and qualifies in a hierarchical way the 
relationship between internal and external sources (Kucher, 
Petrenko, 2015)!'. 

This is not a difference between written and/or unwritten norms 
but a superficial limit where customary law appears according to 
decisions and the main role of the statute respects the principle 
of legality and finds according to art. 21 (Cryer, 2009) a way to 
resort to unwritten international law, as the main instrument that 
uses and raises the uncertainties and ambiguities proposed by 


the same jurisprudence. 


Towards customary law 

The ICC did not have a modus operandi to make use of what is 
provided for in art. 31 and then contained in art. 8 relating to 
war crimes and especially in par. 2, lett. b) and lett. e) (Ambos, 


2022), which refers directly to the laws and customs of war as 


as evidence of existing law (...) in public international law, case law is gen erally 
regarded as a subsidiary means for the determination of rules of law (see for example, 
ICJ Article 38(1)(d)) (...)”. 

11ICC, Procureur v. Katanga, 7 March 2014, Chambre de premiére instace II, 
Jugement rendu en application de |’article 74 du Statut, par. 39 (“(...) Chambre tient 4 
souligner que l’article 21 du Statut établit une hiérarchie des sources du droit 
applicable et que, dans toute décision qu’elle est appelée a rendre, elle se doit de faire 
application, “en premier lieu”, des dispositions pertinentes du Statut. Compte tenu de 
la hiérarchie ainsi instaurée, la Chambre n’appliquera dés lors les sources de droit 
subsidiaires prévues aux articles 21-1-b et 21-1-c du Statut que lorsqu’elle constatera 
qu’il existe un vide juridique dans les dispositions du Statut, des Eléments des crimes 
et du Reglement (...)”). 
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well as to unwritten law. 

The ICC considered that art. 8 was interpreted according to the 
rules of international law, the unwritten law and the armed 
conflicts, affirming thus the interpretation of art. 8, par. 2, lett. e 
(vii), which was in accordance with the “framework of the 
international law of armed conflict”!. 

As we have seen, the ICC has made use of customary norms and 
has considered that indiscriminate attacks are prohibited in 
customary law!?. Additionally, the basis of the lawfulness for 
collateral damage is oriented towards a customary, norm as it is 
prohibited to use child soldiers in the same way as the 
customary norm!4. The ICC has not shown the relative existence 
of the customary norm through a further investigation for the 
practice and the opinion juris that refers to a previous 
jurisprudence from the international criminal tribunals. It has 
also arrived at the Special Court for Sierra Leone, that 
considered the evidence as sufficient to the customary norms. 
The ICC has also applied external norms of international law 
without specifying that art. 8 has considered as a norm of 


codification of customary law what has been interpreted in a 


12ICC, Prosecutor v. Lubanga, 1st December 2014, Appeals Chamber, Judgment 
on the appeal of Mr Thomas Lubanga Dyilo against his conviction, par. 322. 

13ICC, Procureur v. Katanga, 7 March 2014, Chambre de premiére instance II, 
Jugement rendu en application de l’article 74 du Statut, par. 802. 

14ICC, Prosecutor v. Lubanga, Ist December 2014, Appeals Chamber, Judgment 
on the appeal of Mr Thomas Lubanga Dyilo against his conviction, par. 327. 
Prosecutor v. Lubanga, 14 March 2012, Trial Chamber I, Judgment pursuant to 
Article 74 of the Statute, par. 600-625. 
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manner consistent with the integration and application of 
customary norms through art. 21, par. 1, letter b). 

As regards armed conflict the ICC has affirmed and 
reconstructed art. 21, par. 1, letter b) as well as art. 21, par. 3 by 
referring to the Geneva Conventions!? and the related 
jurisprudence of the ICTY to define international conflict and 
global control to develop the jurisprudence of the ICTY. 

The ICC according to art. 21, par. 2, has resolved by reference 
to previous jurisprudence, which has to do with international 
criminal tribunals!°, the attack against peacekeepers. They have 
held that art. 8, par. 2, letter e (iii) applies what is provided by 
art. 21, par. 1, letter b) which refers to the Geneva 


15ICC, Prosecutor v. Mbarushimana, ICC Appeal Chamber, Judgment on the 
Appeal of the Prosecutor against the Decision of Pre-Trial Chamber I of 16 December 
2011 Entitled “Decision on the Confirmation of Charges”, 30 May 2012, para. 43). In 
this regard, for example, the 1949 Geneva Conventions, the 1977 Additional 
Protocols to the Geneva Conventions, and the 1948 Genocide Convention are of 
importance. Regarding war crimes, the Elements explicitly stipulate that the crime 
shall be “interpreted within the established framework of the international law of 
armed conflict including, as appropriate, the international law of armed conflict 
applicable to armed conflict at sea”. Article 8 in the ICC Statute furthermore makes 
some references to the 1949 Geneva Conventions. The external norms may also be 
directed at the same objective as the corresponding ICC provisions (...)”. 


16ICC, Procureur v. Bemba, 15 June 2009, Chambre préliminaire II, Décision 
rendue en application des alinéas a) et b) de l’article 617 du Statut de Rome, 
relativement aux charges portées par le Procureur a l’encontre de JeanPierre Bemba 
Gombo, par. 218. in the same argument see also: ICTR, Prosecutor v. Nahimana et al., 
ICTR T. Ch., Judgment and Sentence, 3 December 2003, paras. 983-999. Prosecutor 
v. Katanga, ICC T. Ch. II, Decision of the Plenary of Judges on the Application of the 
Legal Representative for Victims for the Disqualification of Judge Christine Van den 
Wyngaert from the Case of the Prosecutor v. Germain Katanga, 18 February 2014, 
para. 42: “(...) leading human rights instruments do not grant victim’s explicit 
procedural rights (...)”. 
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Conventions!’. 

Direct participation in hostilities allows the ICC to define that 
the statute and the international law makes use of art. 21, par. 1, 
letter c) in an appropriate manner considering that art. 8 is 
interpreted by referring to the commentary of the International 
Committee of the Red Cross as well as to the Second Protocol to 
the Geneva Conventions with the related notes which are 
referred to the jurisprudence of the ICTY'®. 

Consequently, the statute and the elements of the crimes behave 
and require the application of external sources according to the 
statute and art. 21, par. 1, letters b) and c), which consider that 
the ICC needs an interpretation according to the norms that 


come from the statute. 


Interpretation and gaps towards unwritten law 

The interpretation of the jurisprudence of the ICC is based on 
the reference to unwritten international law through an appeal 
that is based on the principles of art. 31, par. 3, lett. c) of the 
Vienna Convention of the Law of Treaties (VCLT) (Sorel, Boré 
Eveno, 2011). 

An interpretation is allowed in case the international rule is 


applicable between the parties and constitutes other norms that 


17ICC, Prosecutor v. Abu Garda, 8 February 2010, Pre-Trial Chamber I, Decision 
on the Confirmation of Charges, par. 64-65. 

18ICC, Procureur v. Katanga, 7 March 2014, Chambre de premiére instance II, 
Jugement rendu en |’application de l’article 74 du Statut, par. 789-790. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


186 


are already referred to the international judges. The ICC is 
allowed to find a certain justification for the relative reference to 
conventional and customary norms and systematically to the 
unwritten norms, where the ICC has made reference to the 
application coming from the statute of the ICC (Grover, 2016). 
The unwritten law is based on art. 21, par. 1, let. b) and c) of the 
statute to justify the gaps in the internal provisions of the statute 
itself!°. In this regard, the jurisprudence limits itself and applies 
the unwritten law in a progressive manner, indispensable for a 
function of the ICC. Moreover, the notion concerning the gaps 
that represent and broaden the relative application is adopted. In 
such a way, the relative definition from the jurisprudence is 
suitable for this level of objectives”®. 

The ICC has followed a path to identify in an alternative and 
justifiable way the recourse to unwritten law as a secondary, 
auxiliary basis. 


In fact, in the Al-Bashir case, the ICC noted that: 


“(...) “external” sources — a formulation that would include treaties, customs, 
principles of international law and principles common to internal legal 
systems — can be “invoked” not only in the case of a “vide juridique” in the 
“internal” sources but also when this gap cannot be filled “by applying the 
criteria set out in Articles 31 and 32 of the Vienna Convention or Article 


19ICC, Prosecutor v. Lubanga, 14 December 2006, Appeals Chamber, Judgment 
on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the Defence 
Challenge to the Jurisdiction of the Court pursuant to article 19 (2) (a) of the Statute 
of 3 October 2006, par. 34. 

20Situation in the Democratic Republic of the Congo, 13 July 2006, Appeals 
Chamber, Judgment on the Prosecutor’s Application for Extraordinary Review of Pre- 
Trial Chamber I’s 31 March 2006 Decision Denying Leave to Appeal: “(...) objective 
not being given effect to by [the Statute’s] provisions (...)” (par. 39). 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


187 


21(3)7! (...) having introduced a new circumstance in which recourse to 
external sources is permitted, or when the gap cannot be filled by resorting to 


interpretative techniques (...)”. 
This is an important position that has identified and justified the 


application of unwritten law by introducing the relevant 
methodology that excludes existing gaps thus preventing the 
formation that prevents the application of unwritten sources as 
an interpretative technique that has implied the use of unwritten 
law. It is also admitted in an unlimited manner that unwritten 
sources are necessary to interpret the statute law that has 
prevented the relevant gaps. 

The ICC has thus replaced the application of unwritten law and 
has provided according to art. 21 the interpretative purposes as 
limits that respect human rights as an instrument of 
interpretation. 

The final outcome that follows the ICC has shown that the gaps 
that seek to be filled with an interpretative way cannot 
simultaneously lead to the cancellation of the distinction 
between application and interpretation of legal norms. Thus, the 


notion of gaps loses its usefulness and interpretation, creating, 


21ICC, Procureur v. Al Bashir, 4 March 2009, Chambre préliminaire I, Décision 
relative a la requéte de l’Accusation aux fins de délivrance d’un mandat d’arrét a 
Pencontre de Omar Hassan Ahmad Al Bashir, par. 44 (“conformément a l’article 21 
du Statut, les autres sources du droit, telles qu’é¢noncées aux paragraphes 1-b et 1-c de 
Varticle 21 du Statut, ne peuvent étre invoquées que lorsque les deux conditions 
suivantes sont réunies: i) il y a un vide juridique dans les dispositions écrites du 
Statut, des Elements des crimes du Réglement; et ii) ce vide ne peut étre comblé par 
Papplication des critéres énoncés aux articles 31 et 32 de la Convention de Vienne sur 
le droit des traités et a l’article 21-3 du Statut (...)”). 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


188 


however, a tool to prevent their emergence. 

Furthermore, in this way it is demonstrated that the 
jurisprudence does not identify gaps based on application 
behaviors through art. 21 and the secondary sources that it 
includes. 

Resorting to this type of sources also means interpreting the 
sources of the statute where it applies and replaces the 
interpretation of art. 21 as a jurisprudence that limits, excludes 
the use of unwritten law contrary to what the ICC allows to do 
in unwritten law, that is, in applying the statute and internal 
sources without isolating general norms of its own legal system 
from where they come from. 

The use of unwritten jurisprudence, as a system of the ICC, has 
affected the same court that has tried to give interpretations from 
the jurisprudence of the ad hoc tribunals as well as from the 
Special Court for Sierra Leone. The related use of unwritten 
jurisprudence as a justification for an interpretative method 
based on art. 31, par. 3, letter c) VCLT (Fitzmaurice, Merkouris, 
2020) refers to the use of decisions of other international super 


partes tribunals? and above all to the “persuasive authority” as a 


22ICC, Procureur v. Katanga, 7 March 2014, Chambre de premiére instance II, 
Jugement rendu en application de l’article 74 du Statut, par. 47: “(...) Au sens de 
Particle 31-3-c de la Convention de Vienne] il conviendra pour la Chambre, lorsque 
les textes fondateurs ne résolvent pas précisément telle ou telquestion, de se referer, 
notamment, au droit conventionnel et humanitaire ainsi qu’aux principes généraux du 
droit. A cette fin, elle pourra, par exemple, étre conduite a faire référence a la 
jurisprudence élaborée en ce domaine par les tribunaux ad hoc comme par d’autres 
cours (...)”. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


189 


demonstration of the existence of a norm of customary nature”. 
Thus, the jurisprudence of international criminal courts is not 
similar to situations that lack the customary character of a norm 
that applies unwritten jurisprudence in a precise manner and 
according to the rules of the statute. 

The ICC itself has accepted the constitutive elements of the 
crime of genocide (Koursami, 2018), which are listed in the 
relevant elements of crimes and including as a systematic 
element the customary definition for the crime of genocide‘. 
The same court has given a tone of interpretation based on art. 
25 (Liakopoulos, 2019; Ambos, 2022) respecting customary law 
as a form of competition of the joint criminal enterprise*> and 
within a particular framework that has created, according to the 


statute solutions that are relative for the questions of a 


23ICC, Prosecutor v. Ruto and others of 23 January 2012, Pre-Trial Chamber II, 
Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the 
Rome Statute, par. 289: “(...) international or hybrid tribunals is not, in principle, 
applicable law before the Court and may be resorted to only as a sort of persuasive 
authority, unless it is indicative of a principle or rule of international law (...)” 

24ICC, Procureur v. Al Bashir, 4 March 2009, Chambre préliminaire I, Décision 
relative a la requéte de l|’Accusation aux fins de délivrance d’un mandat d’arrét a 
l’encontre de Omar Hassan Ahmad Al Bashir, par. 119-132. Prosecutor v. Al Bashir, 
3 February 2010, Appeals Chamber, Judgment on the appeal of the Prosecutor against 
the “Decision on the Prosecution’s Application for a Warrant of Arrest against Omar 
Hassan Ahmad Al Bashir (...)”, par. 13. 

25ICC, Procureur v. Lubanga, 29 January 2007, Chambre préliminaire I, Décision 
sur la confirmation des charges, par. 338. Procureur v. Katanga, 30 September 2008, 
Chambre préliminaire I, Décision relative a la confirmation des charges, par. 508. 
Prosecutor v. Ruto, 23 January 2012, Pre-Trial Chamber II, Decision on the 
Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 
par. 289. Procureur v. Katanga, 7 March 2014, Chambre de premiére instance II, 
Jugement rendu en application de |’article 74 du Statut, par. 1394-1395. 
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procedural nature, consistently reached by the ad hoc courts”°. 
The modus interpretando that it describes, allows the ICC to 
resort to an unwritten law which arrives at interpretations that 
integrate, modify the statute to a procedure that we have seen in 
the Kenyatta case. 

In such a case, the Court has followed the norms of the statute 
with a detached manner from an interpretation of a literal nature. 
Especially, art. 63 has required the presence for the accused to 
follow the proceedings against him to a defense that has 
requested a continuous presence during the entire procedural 
process of the trial. The ICC has followed a secondary path of a 
living legal instrument where the ICC stated that: 


“(...) free to construe the existing text in the best way it sees that achieves the 
ends of fairness, reasonableness, good faith and justice in the case?’ (...) must 
be interpreted in the light of its object and purpose without its content being 
“fossilized” at the time of the preparatory work (...) section entitled “Judicial 
Choice of Public Policy in Statutory or Treaty Interpretation” (...) the power 
to make interpretative choices not perfectly in line with the letter of Article 
63 but aimed at taking into account “higher requirements of justice” and has 
therefore admitted that the accused may not always be present at the trial 


26ICC, Procureur v. Lubanga, 30 November 2007, Chambre de premiére instance 
I, Décision relative aux pratiques employées pour préparer et familiariser les teémoins 
avant qu’ils ne déposent au procés, par. 44-45. 

27ICC, Prosecutor v. Kenyatta, 18 October 2013, Trial Chamber V(B), Decision 
on Defence Request for Conditional Excusal from Continuous Presence at Trial, par. 
77 (“(...) responsibility to construe the text of a particular provision in the Rome 
Statute which is a living legal document. The Chamber must be free to construe the 
existing text in the best way it sees that achieves the ends of fairness, reasonableness, 
good faith and justice in the case; having particular regard to the text of provision in 
context and bearing in mind the overall object and purpose of the Statute (...) 
international law, in any of its aspects, will be much the poorer in its purpose of 
service to the living world, if important treaties are fossilised in the remains of travaux 
that may not embody improved content or understanding of other necessary tributaries 
of the law than at the time the treaty was drafted (...)”). 
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(...)8, 
This is a method that is limited to the function of the accused. It 
has engaged, constituted the jurisprudential practice from the 
statute and not so much from an unwritten law (Liakopoulos, 
2014). 
The unwritten law in various matters, independent and 
substantially, procedurally according to the norms of the statute 
and subject to a broad interpretation shows with a non- 
exhaustive way rules that admit evidence and define the 
international armed conflict as a standard of evidence to a trial 
where the separate instances, the notion of victim (Liakopoulos, 
Zager, 2014), the elements of crimes are systematic generalized 
attacks to the civilian population, murder, sexual slavery, criteria 
of equity, i.e. as assessable evidence where the responsibility of 
the commander are elements for war crimes. 
Direct participation in hostilities, attacks against civilians of a 
military target with collateral damage, the plundering of war, the 
recruitment of child soldiers, complicity, the right of victims to 
reparation, multiple convictions are a path that has been 
affirmed, opened by the same court even if there are still paths 
to reach the final fight against impunity and the protection of 

28ICC, Prosecutor v. Kenyatta, 18 October 2013, Trial Chamber V(B), Decision 
on Defence Request for Conditional Excusal from Continuous Presence at Trial, par. 
108 ("(...) “quest for justice” or the “superior demands of justice” for victims of 
atrocities would be defeated by an interpretation of Article 63(1) in the manner urged 
by the Prosecutor, which would leave a Trial Chamber no discretion to proceed with 


the trial of an accused person who absconds after having initially made appearances 
before the Court and accepted its jurisdiction (...)”). 
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victims with a definitive reparation towards a substantial and 
procedural path (Berlin, 2020). 

The ICC has considered codification and norms, as a way to 
interpret the existing customary law. According to art. 7 of the 


statute the ICC itself has stated that: 


“(...) interpréter les termes de l’article 7 du Statut et, si besoin, des Eléments 
des crimes, il y a lieu de faire référence a la jurisprudence des tribunaux ad 
hoc dans la mesure ot elle dégage une régle de valeur coutumiére pertinente, 
au sens de I’article 31-3-c de la Convention de Vienne. A cet égard, on doit 
relever que la définition du crime contre l’humanité a été négociée en partant 
du principe qu’il s’agissait de codifier le droit coutumier alors existant 


(...), 


This is an interpretation for inhuman acts that have entered, 
according to customary law*®, to a referral that we have noted in 
the definition of the ICTY. In particular, it refers to “atteintes 
graves a l’intégrité physique ou mentale”, where the methods of 
evaluation of the statute have allowed a notion of the 
competition, as a control over the crime that has begun to be 
elaborated by the ad hoc tribunals and then consolidated in 
customary law, i.e. the so-called “joint criminal enterprise”, as a 
criminal plan that has developed the jurisprudence of the ad hoc 
tribunals based on the customary requirement of different 


notions for the competition?!. 


29ICC, Procureur v. Katanga, 7 March 2014, Chambre de premiére instance II, 
Jugement rendu en application de l’article 74 du Statut, par. 1100. 

30ICC, Procureur v. Katanga, 30 September 2008, Chambre préliminaire I, 
Décision relative a la confirmation des charges, par. 448: “(...) where crimes against 
humanity are defined as “serious violations of customary law and fundamental human 
rights arising from international human rights norms of a nature and gravity 
comparable to the acts enumerated in Article 7(1) (...)”. 

31ICC, Procureur v. Katanga, 7 March 2014, Chambre de premiére instance II, 
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In this way, the incriminating norms of customary nature are not 
contrary to the principle of legality (Lledo, 2016). The ICC has 
affirmed, in this regard, the relative interpretation of substantive 
norms of the statute that is in accordance with art. 22. The 
interpretation of substantive norms from the statute correspond 
to customary norms that evaluate, control the ICC and correct 
the constitutive elements for the crime of genocide as we have 
seen for example in the Al Bashir case, that is, based on art. 10 
of the statute. 

The procedural nature and the use of unwritten law have 
allowed the ICC to specify the content of terms that are used by 
the statute itself in a generic way. Interpreting the statute 
according to the rules of general international law in an essential 
way means reconstructing the procedural powers that are 
implicit and have their bases in it. 

Its competence is based on the interpretation of art. 19, par. 1 
that has to do with the general principle**. This is a recourse to 
the unwritten theme, where the ICC recognizes the implicit 
power that adopts measures that oblige the witness to appear 


before it*?. This is a power where according to art. 4, par. 1 of 


Jugement rendu en application de I’article 74 du Statut, par. 1625. 

32ICC, Procureur v. Bemba, 15 June 2009, Chambre préliminaire II, Décision 
rendue en application des alinéas a) et b) de l’article 617 du Statut de Rome, 
relativement aux charges portées par le Procureur a |’encontre de JeanPierre Bemba 
Gombo, par. 23. 

33ICC, Prosecutor v. Ruto, 17 April 2014, Trial Chamber V(A), Decision on 
Prosecutor's Application for Witness Summonses and resulting Request for State 
Party Cooperation, par. 61-101. 
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the statute of the ICC** is interpreted through the general 
principle of international law, thus laying the foundations and 
establishing the implicit powers of the international tribunals*>, 
where the existence of this principle is like an examination at 
international level, that confirms the “customary international 
criminal procedural law”. 

That is, a general principle of domestic law that leads back to 
art. 21, par. 1, letter c) of the ICC statute. This appears to be a 
dubious approach to procedural powers under Art. 21, par. 3. 
The relative silence of the ICC has affirmed the power to 
suspend proceedings for serious violations of the rights of the 


accused?°, 


Internationally recognized human rights 
The definition of the reference to human rights that are 


internationally recognized is linked to art. 21, par. 3. 


34Which is affirmed that: “(...) la personnalité juridique internationale. Elle a 
aussi la capacité juridique qui lui est nécessaire pour exercer ses fonctions et 
accomplir sa mission (...)”. 

35ICC, Prosecutor v. Ruto, 17 April 2014, Trial Chamber V(A), Decision on 
Prosecutor's Application for Witness Summonses and resulting Request for State 
Party Cooperation, par. 81: “(...) principle of international law reiterated in the 
Nuclear Tests Cases and the line of jurisprudence reviewed above has been 
crystallised as follows. An international institutions (...) is deemed to have such 
implied powers as are essential for the exercise of its primary jurisdiction or the 
performance of its essential duties and functions (...)”. 

36ICC, Prosecutor v. Lubanga, 21 October 2008, Appeals Chamber, Judgment on 
the appeal of the Prosecutor against the decision of Trial Chamber I entitled “Decision 
on the consequences of nondisclosure of exculpatory materials covered by Article 
54(3)(e) agreements and the application to stay the prosecution of the accused, 
together with certain other issues raised at the Status Conference on 10 June 2008 
(...)”, par. 77-82. 
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In this regard, it is affirmed that: 


“(...) the interpretation of the law provided for in this article must be 
compatible with internationally recognized human rights and free from any 
discrimination (...) interpret the procedural rules of the statute in accordance 
with the principle of fair trial (...)3” defining the rules of unwritten law (...) to 
protect human rights as well as the relevant jurisprudence in particular of the 
ECtHR “guided” by soft law documents (...)”. 


A position that we have also seen in the Lubanga case which 


reported that: 


“(...) a well-established and basic human right, that is enshrined in universal 
and regional human rights treaties, and in other international instruments, 
including the UN Basic Principles; the Declaration of Basic Principles of 
Justice for Victims of Crime and Abuse of Power; the Guidelines on Justice 
in Matters involving Child Victims and Witnesses of Crime; the Nairobi 
Declaration; the Cape Town Principles and Best Practices on the Recruitment 
of Children into the Armed Forces and on Demobilization and Social 
Reintegration of Child Soldiers in Africa; and the Paris Principles. These 
international instruments, as well as certain significant human rights reports, 
have provided guidance to the Chamber in establishing the present principles 


(...)38, 


37ICC, Prosecutor v. Lubanga, 15 May 2006, Pre-Trial Chamber I, Decision on 
the final system of disclosure and the establishment of a timetable, Annex J; Situation 
in the Democratic Republic of the Congo, 13 July 2006, Appeals Chamber, Judgment 
on the Prosecutor’s Application for Extraordinary Review of PreTrial Chamber I’s 31 
March 2006 Decision Denying Leave to Appeal, par. 38. Prosecutor v. Lubanga, 14 
dicembre 2006, Appeals Chamber, Judgment on the Appeal of Mr. Thomas Lubanga 
Dyilo against the Decision on the Defence Challenge to the Jurisdiction of the Court 
pursuant to article 19 (2) (a) of the Statute of 3 October 2006, par. 37. Prosecutor v. 
Ahmad Harun et Ali Kushayb, 27 April 2007, Chambre préliminaire I, Décision 
relative a la requéte déposée par |’ Accusation en vertu de l’article 587 du Statut, par. 
28. Prosecutor v. Bemba, 25 August 2008, Pre-Trial Chamber III, Decision on the 
Prosecutor’s application for leave to appeal PreTrial Chamber Ill's decision on 
disclosure, par. 13 and 57. 


38ICCc, Prosecutor v. Lubanga, 7 August 2012, Trial Chamber I, Decision 
establishing the principles and procedures to be applied to reparations, par. 185ss and 
par. 5: “(...) Majority application of the Basic Principles and Guidelines on the Right 
to a Remedy and Reparation for Victims of Gross Violations of International Human 
Rights Law and Serious Violations of International Humanitarian Law (...) the 
Majority opinion lists the Basic Principles in the relevant provisions which are taken 
into account by the Chamber, I caution that this is not a strongly persuasive or 
decisive authority which the Chamber should be using in its legal determination of 
victims and in particular the definition of victims and participation. I support and 
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As we have seen, the ICC did not specify the standard of proof 
that was applicable according to the assessment of damage. The 
right to compensation of the victims was of a substantive nature, 
as a standard of proof beyond any reasonable doubt that could 
be first of all sufficient for an indictment against impunity. The 
decision did not follow definitions of a standard nature for the 
proof of “balance of probabilities’””*?. 

In a similar way the principle of the res judicata was now a 
general principle of international law that limited international 
justice to a decisive role of a relative jurisprudence of any form 
of complicity and of the “control over the crime” according to 
art. 25, par. 3 of the statute of the ICC”. 

It is immediately apparent that the ICC has followed the path of 
an unwritten right referring to the statute as essential in 
circumstances that specify the content of the same. In this way, 
respect prevails over human rights that are recognized at 
international level (Sheppard, 2010). 


In the Ngudjolo case we noted that certain witnesses who sought 


follow Article 21(3), which requires that decisions of the Chamber must be consistent 
with internationally recognised human rights. However, the particular provisions 
relied on in the Majority decision were specifically considered and rejected during the 
preparatory stages of the drafting of the ICC Statute (Lubanga, Decision on Victims’ 
Participation, Separate and Dissenting Opinion of Judge René Blattman, TC, 18 
January 2008, para. 5 (...)”. 

39ICC, Prosecutor v. Lubanga, 7 August 2012, Trial Chamber I, Decision 
establishing the principles and procedures to be applied to reparations, par. 251-253 

40ICC, Procureur v. Katanga, 30 September 2008, Chambre préliminaire I, 
Décision relative a la confirmation des charges, par. 482 and par. 484-485. Prosecutor 
v. Ngudjolo, 30 September 2008, Pre-Trial Chamber I, Decision on the confirmation 
of charges, par. 510. 
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asylum from the Dutch authorities have returned to their 
country. The purpose of the trial was respect for human rights as 
part of Article 21, paragraph 3. In this way, the provisions of the 
statute prevail and it is stated that: 


“(...) article 21 (3) of the statute requires that article 93 (7) of must be 
applied and interpreted in conformity with intemationally recognised human 
rights; it does not require the Court to violate its obligations pursuant to 
article 93 (7) (b) of the statute (...)’4!. 


The ICC, concerning war crimes, has limited itself to a text 
where the decisions have affirmed the implicit powers*?, which 
are distinguished from the decisions of a literary interpretation 
of the text of the statute of the ICC and are foreseen in its own 
provisions*3. Thus the notion of the “subsidiary means for the 
determination of rules of law”, according to the statute of the 


ICJ, is a possible fact that is included explicitly in art. 21. 


(Follows). The precedents of the jurisprudence 

The jurisprudence of the ICC has been based on art. 21, par. 3 in 
a systematic and progressive way. The decisions of the ICC by 
resorting to the unwritten law, as a part that integrates the 
jurisprudence or as an external source from the statute of the 


ICC, recall the precedent jurisprudence, as unwritten rule that 


41Prosecutor v. Ngudjolo, 20 January 2014, Appeals Chamber, Order on the 
implementation of the cooperation agreement between the Court and the Democratic 
Republic of the Congo concluded pursuant article 93 (7) of the Statute, par. 26. 

42ICC, Prosecutor v. Abu Garda, 8 February 2010, Pre-Trial Chamber I, Decision 
on the Confirmation of Charges, par. 67. 

43ICC, Prosecutor v. Kenyatta, 18 October 2013, Trial Chamber V(B), Decision 
on Defence Request for Conditional Excusal from Continuous Presence at Trial, par. 
80-120. 
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tries to stabilize in a realized way the norms of the statute and 
support the new jurisprudence. 

The ICC has valorized the unwritten rules even before its 
institution, showing thus a relative inclination to the specific 
degree that requires the application of the norms that do not 
respond to a customary law, as a direct application of an 
external law to change the relative result. The method of 
interpretation that has been used by the ICC has referred to the 
unwritten law according to applicable and similar norms. 
However, its relative methodology presents itself as a less 
evident strategy of application of the external law and in 
particular to the unwritten law, where the rigor of respecting the 
statute gives way to a flexible approach, according to the 
decisions of general international law, considering that it 
conceives a certain law that applies to the unwritten law carried 
out by the ICC. Finally, the same power of the judge determines 
the law and the role of the unwritten law with a connected way 
to arrive at a final decision. 

The unwritten law presents itself in the hands of the judges as a 
general consideration that concerns the international nature of 
the sources that will be applicable. The iura novit is a general 
principle that conceives the characteristics of a legal system, 
carrying out its functions. The international system is based on 


the statements of the judge who tries to apply the law. The 
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prerequisites for the separation of powers by a domestic 
legislator are formed in a way to ensure the certainty, 


predictability and uniformity of legal norms. 


Conclusions 

The ICC presents itself with an international voice where it 
distinguishes itself as a super partes legislator trying to justify 
the intervention of the respected judge as an automatic machine 
that makes use of all the rules included in a statute (or not) to 
arrive at what justice really wants, that is, a total punishment of 
international crimes as an application of the unwritten law 
within limitations that are part of the statute in an important way 
for the evolution of international criminal justice. 

The ab initio efforts of the institution of the ICC have included 
ill-defined notions. The necessary jurisdiction presented the 
statute as a self-contained regime that comprehensively 
interprets international law and unwritten norms. In this way, the 
application of norms consistent with general law are specifically 
recognized. All international criminal courts have tried to obtain 


a line of an international code that includes general norms of 


44ICC, Prosecutor v. Kenyatta, 18 October 2013, Trial Chamber V(B), Decision 
on Defence Request for Conditional Excusal from Continuous Presence at Trial, par. 
82: “(...) reliable evidence that the States Parties to the Statute had clearly indicated 
their own 'policy preferences’ in any manner that should reasonably lead to the factual 
conclusion that they clearly foresaw and carefully considered the negative results 
indicated earlier and accepted them as part of the incidence of Article 63(1) as it 
should be applied (...)”. 
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both substantive and procedural nature, that is, in the position of 
incriminating norms, where the procedural framework calls first 
of all for the uniformity of law that contributes to the 
consolidation of the evolution of unwritten law. 

The rules of the international legal system that provide, ensure 
the adaptation of needs of the global community and 
international criminal justice allow the international judge to 
give precise application not only to the rules of international 
criminal justice but also to international law thus providing 
unwritten norms in a constant way towards a predictability that 
calls first of all the principle of legality that contributes a 
function of stability to criminal disciplines at domestic and 


international level. 
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